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Abstract
This study aims to examine the discourse on authoritarianism in the Halal Product Guarantee Act
of Indonesia. The issue raised concerns opinions on or accusations of the Halal Product Guarantee
Act of Indonesia reflecting authoritarianism and threatening human rights, specifically, religious
beliefs. Furthermore, the discourse on authoritarianism in the Halal Product Guarantee Act of
Indonesia states efforts to impose a single interpretation of the provisions in Islamic law. In this
study, we investigate the validity of these allegations using a statute and conceptual approach. In
this research, we determine that the claim of authoritarianism in the Halal Product Guarantee Law
of Indonesia is false. In principle, the Halal Product Guarantee Act does not prohibit the circulation
of haram products and thus does not violate the rights of nonMuslims. In addition, centralization
of the Indonesian Ulema Council’s authority on the interpretation of halal provisions for a product
is necessary to realize the principle of legal certainty.
Keywords: Authoritarianism; Halal provisions; Islamic law; Product; Religious beliefs
Abstract
Artikel ini bertujuan untuk mengkaji wacana otoriterisme dalam Undang-Undang Jaminan
Produk Halal di Indonesia. Permasalahan yang diangkat adalah adanya pendapat atau tudingan
yang menyatakan bahwa UU Jaminan Produk Halal di Indonesia mencerminkan otoritarianisme
dan mengancam hak asasi manusia, khususnya keyakinan beragama. Lebih lanjut, wacana
otoriterisme dalam UU Jaminan Produk Halal di Indonesia juga diartikan sebagai upaya untuk
memaksakan tafsir tunggal terhadap ketentuan hukum Islam. Dalam artikel ini kami memeriksa
validitas dari tuduhan tersebut. Penelitian dilakukan dengan menggunakan statute approach dan
conceptual approach. Dalam penelitian ini kami menemukan bahwa klaim otoriterisme dalam UU
Jaminan Produk Halal di Indonesia adalah klaim yang keliru. Karena pada prinsipnya UU Jaminan
Produk Halal tidak melarang peredaran produk haram, sehingga tidak ada hak nonmuslim yang
dilanggar. Dan sentralisasi kewenangan Majelis Ulama Indonesia (MUI) terhadap penafsiran
ketentuan kehalalan suatu produk diperlukan untuk menjamin terpenuhinya asas kepastian
hukum.
Kata kunci: Otoritaritarianisme; Ketentuan halal; Hukum Islam; Produk; Keyakinan Agama
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I.	Introduction
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Law no. 33 of 2014 on halal product guarantee is a strategic act concerning
halal certification in Indonesia. This regulation marked the new era in halal
product guarantee in the country and is considered as the most congressional and
comprehensive legislation regarding halal product certification4. Before the existence
of Law no. 33 of 2014 on halal product guarantee (i.e., the Halal Product Guarantee
Act), regulations regarding halal product guarantee were not integrated in a single
law but fragmented and addressed in several regulations, such as Presidential Decree
no. 69 of 1999 on food labels and advertisements, Law no. 8 of 1999 on consumer
protection, and Law no. 18 of 2012 on foods, which implicitly contains rules on halal
labels for marketed products5.

However, in providing legal guarantees to Muslims regarding halal products,
such regulations are inadequate. This idea was confirmed by KN Sofyan Hasan, who
found that regulations on halal certification before the Halal Product Guarantee Act
are inadequate in providing legal guarantees and certainty to Indonesian Muslim
consumers regarding halal products. This inadequacy is due to the absence of
mandatory provisions for business actors (producers) to obtain halal certification
and label food products6.

In addition, Law no. 33 of 2014 on halal product guarantee fulfills the need for
an appropriate legal construction regarding the certification of halal products in
Indonesia. Mashudi determined that Indonesian society requires a legal construction
regarding the certification of ideal halal products, specifically, regulations built on
the principle of certainty, justice, and expediency by prioritizing the principle of legal
certainty and designating the ulama as the authority responsible for determining
the halal status of a product, thereby strengthening the halal way of life, which was
originally voluntary, through regulations and mandates7.

Nevertheless, the formulation and development of this halal product guarantee
encountered numerous problems, which is reflected in the long discourse on
the regulation lasting eight years. The JPH Bill was once rejected by the House of
Representatives at the discussion stage during the period of 2004–20098. Before being
passed by the parliament on October 17, 2014, the JPH Bill reaped support from and
met with opposition in parliament and the community. Community groups against
the JPH Bill included the Indonesian Halal Products Association, the Association of
Meat Importers, the Food and Beverage Industry Product Information Center, and the
Indonesian Food and Beverage Entrepreneurs Association9.

4
Rumadi and Nurunnisa, “Berebut Lahan Sertifikasi Halal,” Majalah NAWALA The Wahid Institute, Agustus–Oktober 2009, no. 10/TH.IV edition: 3.
5
Nidya Waras Sayekti, “Jaminan Produk Halal Dalam Perspektif Kelembagaan,” Jurnal Ekonomi & Kebijakan Publik DPR RI 5, no. 2 (Desember 2014): 194.
6
KN. Sofyan Hasan, “Kepastian Hukum Sertifikasi Dan Labelisasi Halal Produk Pangan,” Jurnal Dinamika Hukum Fakultas Hukum Universitas Jenderal Soedirman(UNSOED) Purwokerto 14, no. 2 (Mei 2014):
227–38.
7
Mashudi, “Konstruksi Hukum Dan Respon Masyarakat Terhadap Sertifikasi Produk Halal (Studi SocioLegal Terhadap Lembaga Pengkajian Pangan Obat-Obatan Dan Kosmetika Majelis Ulama Indonesia)” (Disertasi, Program Pascasarjana Universitas Diponegoro, 2011).
8
Asrorun Ni’am Sholeh, “Jaminan Halal Pada Produk Obat: Kajian Fatwa MUI Dan Penyerapannya
Dalam Undang-Undang Jaminan Produk Halal,” Jurnal Syariah, Lembaga Kajian Islam Dan Hukum Islam
Fakultas Hukum Universitas Indonesia Jakarta (2015): 82.
9
Lies Afroniyati, “Analisis Ekonomi Politik Sertifikasi Halal Oleh Majelis Ulama Indonesia,” Jurnal Kebijakan & Administrasi Publik (JKAP) Magister Administrasi Publik FISIPOL Universitas Gajahmada (UGM)
Jogjakarta 18, no. 1 (Mei 2014): 41.
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Meanwhile, in parliament, one of the criticisms against the JPH Bill is based on
the assumption that the regulation of halal products is a sensitive religious issue.
Thus, the implementation of the law might cause “religious offense.” Moreover, an
assumption exists that the regulation of halal products is solely a matter of religion;
thus, the government should not interfere10.

The concern over religious offense emerged after the passage of the JPH Bill into
law. Several parties demanded a material test for the provisions in the Halal Product
Guarantee Act, citing that they are detrimental to nonMuslims in Indonesia, because
the act requires all consumers to consider the interests of Muslims regarding product
halalness11. This argument indicates that certain parties believe that the Halal Product
Guarantee Act contains an element of injustice or discrimination.
Thus, the Halal Product Guarantee Act, as a legal product adopting the provisions
of Islamic law, is considered as a statutory regulation that can potentially lead
to authoritarianism. The Halal Product Guarantee Act may be used as a tool by
the majority group (Muslims) to impose their will or interests on other groups
(nonMuslims). In other words, this law is believed to be the product of regulations
made by the majority group and represents their hegemony. Furthermore, this law
appears to place the interests of the majority above those of other groups and ignores
their rights.

The accusations of authoritarianism on the Halal Product Guarantee Act further
reinforce the negative sentiments toward the formalization of Sharia. Rejection
of the formalization of Sharia is based on various arguments, including that the
formalization of Islamic law is a form of state intervention on private and individual
issues12. Some individuals believe that the formalization of Sharia will hinder the
realization of a peaceful, just, and equal society in a democratic setting, because the
formalization of Sharia is antipluralism, antihuman rights, and antigender literacy13.
Meanwhile, others firmly believe that making Islamic law a positive law will give birth
to authoritarianism, because formalizing Islamic law will encourage the realization of
rigid, binding, absolute, and authoritarian Islamic laws14.

If this accusation is true, then it will be counterproductive to democratic order
and national policy development, which should be oriented toward nationalism. In
other words, to realize the national law, Indonesia must consider national unity and
integrity while preventing opportunities for the emergence of national disintegration.
According to the concept of equality, every citizen has the same position in the eyes of
the law regardless of ethnicity, race, and religion15.

10
Asep Saepudin Jahar and Thalhah, “Dinamika Sosial Politik Pembentukan Undang-Undang Jaminan
Produk Halal,” Jurnal Al-Ahkam 12, no. 2 (Desember 2017), 13 June 2020, doi: https://doi.org/10.19105/
al-ihkam.v12i2.1232.
11
See submission guideline : Constitutional court of Republic Indonesia. “Decision No.8/PUU-XVII/2019
PERIHAL PENGUJIAN UNDANG UNDANG NOMOR 33 TAHUN 2014 TENTANG JAMINAN PRODUK HALAL”
(2019)..”
12
Adhian Husaini and Nuim Hidayat, Islam Liberal: Sejarah, Konsepsi, Penyimpangan, Dan Jawabannya
(Jakarta: Gema Insani Press, 2002), 155–67.
13
Yusdani, “Formalisasi Syariat Islam Dan Hak Asasi Manusia Di Indonesia,” Al-Mawarid Journal of Islamic Law 16 (2006): 42541.
14
Labib Muttaqin, “Positifisasi Hukum Islam Dan Formalisasi Syari’ah Ditinjau Dari Teori Otoritarianisme Khaled Abou El-Fadl,” Jurnal Al-Ihkam 11, no. 1 (June 2016), https://doi.org/10.19105/al-ihkam.
v11i1.859.
15
Mulyana W. Kusumah, Hukum Dan Hak-Hak Asasi Manusia Suatu Pemahaman Kritis (Bandung: Alumni, 1981), 51.
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Based on the issues stated above, this study discusses the arguments underlying
the allegations of authoritarianism in the Halal Product Guarantee Act. Furthermore,
this study examines the arguments on accusations of authoritarianism and the lack of
equality among citizens in the eyes of the law.

Therefore, this study investigates the following problems. 1) Why is the essence
of the Halal Product Guarantee Act considered to represent authoritarianism
and threaten human rights, specifically, religious beliefs? 2) Does the claim of
authoritarianism in the Halal Product Guarantee Act have a proper basis?

To answer the questions above, this study used normative legal research
methods16, namely, a statute and conceptual approach. The statute approach was used
to analyze the essence of the Halal Product Guarantee Act, especially the provisions
related to the concept of authoritarianism and religious freedom. Meanwhile, the
conceptual approach was employed to analyze the conceptual basis of the claim of
authoritarianism from various perspectives. The materials used in this study were
obtained from primary and secondary legal sources. The primary legal sources
included actual laws in the form of constitutions, court cases, and statutes relating
to the implementation of halal product guarantees, specifically, Law no. 33 of 2014
and other regulations. The secondary legal materials involved research results and
scientific articles on the implementation of halal product guarantees and the concept
of authoritarianism. The data were classified according to their relevance and
analyzed to answer the research questions.

II.	Authoritarianism, Rule of Law, and Religion: A Theoretical
Review

The term “authoritarianism” derives from the Latin word “auctoritas.”
Authoritarianism is generally used in the political sphere to refer to a totalitarian
mode of leadership. According to the Encyclopedia Britannica, in the formal sense,
authoritarianism in the political sphere is a political system that concentrates power
to a leader or small elite group that is not constitutionally responsible for the people.
Authoritarian leaders typically use power arbitrarily. In authoritarian regimes,
freedom and opposition or alternative political forces are limited or nonexistent.
Thus, authoritarianism conceptually contradicts democratic values17.

Authoritarianism in politics is characterized by the absence of pluralism, insufficient
democratic institutions, the violation of the fundamental rights of citizens, the lack of
constitutional balance, and the oppression of nongovernment organizations18.

Such a form of authoritarianism can reach extreme levels, such as the Nazi regime
in Germany and Stalin in Russia, or intermediate levels, such as the McCarthy era in
the United States19. Authoritarianism during the McCarthy era emerged as a result of
extreme fear, hatred, and nationalism, with the government using the law to persecute
and punish citizens categorized as “nonAmericans,” most of whom were blacks or

16
Soetandyo Wignjosoebroto, Hukum: Paradigma, Metode, Dan Dinamika Masalahnya, Cet. 1 (Jakarta:
Elsam, 2002), pp. 145–77.
17
Amy Tikkanen, “Authoritarianism: Definition & Facts,” Encyclopaedia Britannica, November 2, 2017,
https://www.britannica.com/topic/authoritarianism. Accessed 13 June 2020.
18
Gábor Attila Tóth, “Authoritarianism,” Oxford Constitutional Law (OXCON), February 2017. Accessed
10 June 2020, doi: https://doi.org/10.1093/law-mpeccol/e205.013.205.
19
Lynne Henderson, “Authoritarianism and the Rule of Law,” Indiana Law Journal 66 (1991): 381,
http://scholars.law.unlv.edu/facpub/867.
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On the one hand, the term “authoritarianism” can be understood in the substantive
sense, that is, as all forms of deviation or abuse of authority. On the other hand, the
term can also be interpreted as blind obedience to authority or compliance through
the use of coercion and punishment. Based on this understanding, authoritarianism
also substantively contradicts the values of freedom, tolerance, and differences. In
certain contexts, authoritarianism is generally associated with extreme nationalism,
ethnocentrism, xenophobia, racism, antiSemitism, and patriarchy. Thus, substantive
authoritarianism is used to describe all forms of knowledge systems, structures, and
political practices that directly oppress and deprive citizens of their basic rights and
threaten freedom and human dignity21.

In this sense, authoritarianism is also related to the law. As an element in the political
structure, the law and its instruments conceptually play a role in authoritarianism
in formal and substantive terms. Lynne Henderson described experts’ views on the
relationship between authoritarianism and the law and noted the paradox in the
understanding of the law in relation to authoritarianism. On the one hand, the rule of
law is believed to be a guarantee against tyranny or an authoritarian government or a
form of authoritarianism in the substantive sense. On the other hand, the law can also
be a source of authority or tool for the state to demand compliance from its citizens
regardless of the pattern of government22.

The argument that the law is a bastion of authoritarianism stems from the fact that
the law can regulate the allocation of power to institutions and elements of power in
the state, thereby abolishing absolute power. In addition, the law has a mechanism to
ensure that the rights of every citizen are protected, as stated in the constitutions of
various countries.
However, the law and legality can also be a source of authority and thus be at
risk of becoming authoritarian in the substantive sense, because the law is related to
state power. The law is the government’s main instrument for legitimizing itself and
achieving its goals. Therefore, the law is vulnerable to “manipulation” for substantive
authoritarian purposes. Authoritarianism takes the form of constant insistence
on obedience and punishment for those who disobey. Thus, similar to all forms of
normative authority, the law can easily carry the seeds of oppression, intolerance, and
demand for obedience.
Critical legal studies (CLS) also see this possibility. The fundamental principle of
CLS states that the law consists of uncertain rules that can be used by political forces
to advance their ideological goals. CLS presented a critique on the view of liberal law
by considering the law as a hegemonic tool of the state and the power of the majority
to oppress minorities23.

Moreover, the law and all its processes can play an active role in supporting
authoritarianism. Authoritarianism can be seen clearly in courts as constitutionally
available places to seek justice, because courts play an important role in determining

20
Louise S. Robbins, “Anti-Communism, Racism, and Censorship in the McCarthy Era: The Case of Ruth
W. Brown and the Bartlesville Public Library,” Journal of Education for Library and Information Science 35,
no. 4 (1994): 331–34, https://doi.org/10.2307/40323027.
21
Lynne Henderson, “Authoritarianism and the Rule of Law,” Indiana Law Journal 66, no. 2 (April 1,
1991): 382, https://www.repository.law.indiana.edu/ilj/vol66/iss2/2.
22
Ibid., 398.
23
John Hardwick, “The Schism Between Minorities and the Critical Legal Studies Movement: Requiem
for a Heavyweight?” Boston College Third World Law Journal 11, no. 1 (January 1, 1991): 137.
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who loses his/her freedom, property, children, or life24.

Thus, legal construction is undoubtedly closely related to politics. Mahfud MD
concluded that legal products are strongly influenced by their political configuration.
If the political configuration is democratic, then the legal product will demonstrate a
responsive character. However, if the political configuration is authoritarian, then the
legal product will exhibit a conservative nature. In other words, legal products are
strongly colored by the dominant political power or those with the most control over
the legislative body25.
In this context, the law must also be understood as the normative and interpretive
commitment of a community. This interpretation is also accompanied by a strong
commitment, thereby leading to the contestation of other interpretations26. Thus, we
can understand why friction or conflicts arise in the formulation and determination
of legislative products in legislative bodies and other institutions.

The contestation of this interpretation can also lead to authoritarianism in
another perspective. Khaled Abou el-Fadl argued that if authoritarianism as
described above is related to the abuse of political authority or the state authority
system, then authoritarianism is related to the abuse of God’s authority in Islamic
law. Abou el-Fadl claimed that authoritarianism involves the belief of being the
most correct in interpreting the sacred texts that are the source of Islamic law,
namely, the al-Qur’an and sunnah. The results of the interpretation are then forcibly
carried out without regard to the existence of different opinions27. Thus, according
to Abou el-Fadl, authoritarianism in Islamic legal discourse emerges when certain
people, groups, or institutions believe that they have the authority, which should
be possessed only by God, to determine which religious views are right and wrong
while denying interpretation or other views. Abou el-Fadl exemplified this attitude of
authoritarianism in the practice of fatwa by institutions in Saudi Arabia, namely, the
Council for Scientific Research and Legal Opinion, whose fatwas tend to marginalize
women28.

From the descriptions of the meanings of authoritarianism, we conclude that two
meanings can be used as perspectives to examine the element of authoritarianism in
the Halal Product Guarantee Act.

The first meaning is authoritarianism as a construct of thought, structure, and
political practice, including the law and legislation, threatening human rights,
freedom, and dignity. The Halal Product Guarantee Act can be considered as a law
or legal product reflecting authoritarianism if it includes provisions that threaten
citizens’ basic rights.
The second meaning is authoritarianism as an effort to impose a single
interpretation of the provisions in Islamic law, as stated by Abou el-Fadl. In this case,
the creation of the Halal Product Guarantee Act, as a legal product adopted from the
provisions in Islamic law, is related to a variety and wide spectrum of interpretations
of Islamic law (Sharia).

Henderson, “Authoritarianism and the Rule of Law,” 1991, 381.
Moh. Mahfud MD, Konfigurasi Politik Dan Karakter Produk Hukum (Jakarta: LP3ES, 1998), p. 23.
26
Henderson, “Authoritarianism and the Rule of Law,” April 1, 1991, 404.
27
Khaled Abou el Fadl, Atas Nama Tuhan: Dari Fikih Otoriter Ke Fikih Otoritatif, trans. R. Cecep Lukman
Yasin (Jakarta: Serambi Ilmu Semesta, 2004), p.138.
28
Ibid., 385–425.
24
25
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III.	Authoritarianism Discourse on the Implementation of the
Halal Product Guarantee Act of Indonesia

As mentioned above, some parties believe that the Halal Product Guarantee Act is
a legal product reflecting authoritarianism and representing the majority hegemony.
This law is believed to contain an element of injustice, because it places the interests
of one group above those of other groups.
To determine the accuracy of this argument, paying close attention to the theoretical
construction of and argumentative basis for the existence of authoritarianism in the
Halal Product Guarantee Act is important. This attention is necessary to determine
whether the accusations of authoritarianism against the Halal Product Guarantee Act
have adequate theoretical bases or are merely baseless assumptions and concerns.

The two authoritarianism perspectives can be used as theoretical bases to explain
the possibility of an element of authoritarianism in the Halal Product Guarantee
Act. Our choice of the two perspectives is based on not only the fact that both have
theoretical support but also the existence of empirical data indicating that certain
parties use these perspectives to view the Halal Product Guarantee Act.
A.	Authoritarianism and Identity Politics in the Implementation of the Halal
Product Guarantee Act of Indonesia

The first perspective involves the meaning of authoritarianism based on the
substantive understanding of the concept mentioned above. That is, as a construct of
thought, structure, and political practice, including the law, threatening human rights,
freedom, and dignity29. From this perspective, the presence or absence of the element
of authoritarianism in the Halal Product Guarantee Act can be measured by the
presence or absence of provisions threatening the freedom or basic rights of citizens.

With this perspective, we argue that the Halal Product Guarantee Act has a high
likelihood of being misunderstood as a product of authoritarian legislation. This
possibility is mainly triggered by the provisions in the Halal Product Guarantee Act
stating that halal certification for products in Indonesia is mandatory rather than
voluntary.30

This provision can be understood as a rule requiring all products in Indonesia to
be halal certified. Thus, some believe that the provision will result in products that
are not halal, such as liquor or pork, to not be sold freely. However, such nonhalal
products may be used by nonMuslims or a necessity in certain cultural traditions.
Hence, the provisions in the Halal Product Guarantee Act are considered detrimental
to nonMuslims and threaten their freedom and beliefs. In other words, this law is
believed to rob the rights and freedom of nonMuslims to practice their beliefs.
Authoritarianism in the form of threats to nonMuslim rights posed by the Halal
Product Guarantee Act is expressed in a judicial review suit against the act by
Paustinus Siburian, who is an advocate in Jakarta. As stated in his lawsuit, Siburian
felt that his constitutional rights were impaired by the enactment of the Halal Product
Guarantee Act. As a Catholic, he is not restricted by the issue of halalness in materials
and production processes. However, the Halal Product Guarantee Act is intended for

Henderson, “Authoritarianism and the Rule of Law,” April 1, 1991, 382.
Indonesia, See submission guide: References to Indonesian Law, UU No. 33 Tahun 2014 (Law no. 33
Year 2014)” (2014) article 4.
29
30
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everyone regardless of religion. The issuance of this law for all religious adherents
necessitates him and other nonMuslims to follow the Muslim community’s concerns
and commitment.
Thus, Siburian argued that the Halal Product Guarantee Act forces nonMuslims
with no interest in halal and haram issues to follow the Muslim community’s concerns
or commitments and provisions that are nonexistent in their religious teachings.
The law is seen as an effort by the government to enforce Islamic law to all the
citizens of Indonesia, including nonMuslims. Therefore, the law is considered unfair,
discriminatory, and contradictory to Article 28 E and Article 29 paragraph (2) of the
1945 Constitution31.
Furthermore, Siburian was concerned about the possibility of community groups
engaging in acts of violence in the name of “law enforcement,” such as raiding batak
and papuan traditional parties serving dishes with nonhalal ingredients.

Siburian considered the aims and objectives of the legal subject of the Halal Product
Guarantee Act inaccurate and thus had to be changed. Given that this law is an attempt
by the government to protect the interests and commitment of Muslims, this legal
product should apply only to Muslims. Therefore, in the purpose of the Halal Product
Guarantee Act mentioned in the dictum, under letter (b), Siburian proposed replacing
the word “religion” with “religion of Islam” and “community” with “Muslims.” Thus,
the intended purpose of the Halal Product Guarantee Act, which initially reads as “To
ensure that every religion adheres to worship and practice its religious teachings, the
state is obliged to provide protection and guarantee regarding the halal of products
consumed and used by the people,” should be changed to “In order to guarantee that
all followers of the religion of Islam are to worship and practice the teachings of their
religion, the state is obliged to provide protection and guarantee regarding the legality
of the products consumed and used by Muslims.”32

The argument presented by Siburian in the judicial review of the Halal Product
Guarantee Act can be read as the minority groups’ outrage and concern about the
dominance of the majority group supported by the state. Minority groups, in this case,
nonMuslims, feel that their rights and interests are being sidelined while those of
Muslims, as the majority, are being prioritized.
If this concern is true, then it also means that the state failed to guarantee and
protect the rights of minority groups, which is mandated by the constitution. Thus,
the Halal Product Guarantee Act is seen as a rule made by the state, which is a
representation of the majority group, to protect the interests of the majority group. At
the same time, the rule would override minority interests and rights. This situation is
what political scientists call majority tyranny, that is, a situation illustrating the irony
in a democratic system. In a democratic country, political power (the state) becomes
a tool and representation of the majority; thus, every element in the government,
including regulations and laws, will prioritize the interests of the majority33. John

31
The Constitutional Court of Indonesia, Decision No. 8/PUU-XVII/2019 PERIHAL PENGUJIAN UNDANG UNDANG NOMOR 33 TAHUN 2014 TENTANG JAMINAN PRODUK HALAL, 13.
32
The Constitutional Court of Indonesia, Decision No. 8/PUU-XVII/2019 PERIHAL PENGUJIAN UNDANG UNDANG NOMOR 33 TAHUN 2014 TENTANG JAMINAN PRODUK HALAL, 11.
33
Peter B. Josephson, “Tyranny of the Majority,” in The Encyclopedia of Political Thought, ed. Michael
T. Gibbons (American Cancer Society, 2014), pp. 3747–48, https://doi.org/10.1002/9781118474396.
wbept1014.
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Stuart Mill broadens this concept as “social tyranny of the majority.” According to Mill,
what is meant by “the will of the people” or the interests of the people is actually the
will of most people (majority)34.

B.	Authoritarianism of the Indonesian Ulema Council (MUI) Fatwa Product as
the Sole Interpretation of the Halal Product Guarantee Act

The second perspective that can be used theoretically to observe the element of
authoritarianism in the Halal Product Guarantee Act is authoritarianism in the sense
adopted from Abou el-Fadl, that is, the practice of standardizing a religious view
related to Islamic legal products, which is basically the result of interpretation and
ijtihad, and imposing that view on others without regard to the existence of different
opinions35.

Provisions in Islamic law, including those on halal and haram, are basically
interpretations of authoritative Islamic texts. Although such provisions are “certain”
(qhod’i), many are “relative” (zhanni) and likely to be included in the khilafiyah
case. In such cases, the legal status is under debate among Islamic jurists (fuqoha’).
This ikhtilaf (differences of opinion) is possible owing to the different methods for,
understanding, and interpretations of the texts (Qur’an and Hadith). If this khilafiyah
case is forced by individuals and institutions on other parties with different views on
the legal status of a problem, then the coercion is an act of authoritarianism.
Authoritarianism in this perspective will likely emerge in an effort to make Islamic
law a positive law or formal legislation (positivization of Islamic law). Islamic law,
which is a positive law, exerts considerable force, because it is supported by the state.
Muttaqin Labib considered the effort to make Islamic law a positive law tantamount
to closing the door to ijtihad, thereby giving birth to rigid, binding, absolute, and
authoritarian Islamic law36.

With this perspective, the Halal Product Guarantee Act can be assessed as a law
with an element of authoritarianism, because it gives the MUI sole authority to issue a
fatwa regarding the determination of halal citizenship37. In other words, in Indonesia,
the MUI is the only institution whose opinion or ijtihad about the legal status of a
product is considered valid and true and thus must be followed by all Indonesian
Muslims. According to Muzayyin, the position of the MUI has the potential to generate
authoritarianism. Furthermore, Muzayyin stated that in certain cases, the MUI
demonstrates an authoritarian attitude or acts arbitrarily in the determination of
fatwas38.

A single standard for the determination of halal–haram will certainly cause
problems. Owing to the wide scope of this law and increasing development of food
John Stuart Mill, On Liberty, ed. M. B. Mathias (New York: Pearson Longman, 2007), pp. 65–66.
Abou el Fadl, Atas Nama Tuhan: Dari Fikih Otoriter Ke Fikih Otoritatif.
Labib Muttaqin, “Positifisasi Hukum Islam Dan Formalisasi Syari’ah Ditinjau Dari Teori Otoritarianisme Khaled Abou El-Fadl,” Jurnal Al-Ihkam 11, no. 1 (June 2016), https://doi.org/10.19105/al-ihkam.
v11i1.859.
37
Ade Septiawan and Ahmad Mukri Aji, “Kewenangan Lembaga Pengkajian Pangan, Obat-obatan,
dan Kosmetika - Majelis Ulama Indonesia Pasca Berlakunya UU No. 33 tahun 2014 Tentang Jaminan
Produk Halal,” SALAM: Jurnal Sosial dan Budaya Syar-i 3, no. 2 (September 9, 2016): 167–96, https://doi.
org/10.15408/sjsbs.v3i2.3676.
38
Muzayyin, “Hermeneutika Hukum Islam Khaleed Abou El Fadl: Sebuah Tawaran Dalam Membendung Otoritarianisme Fatwa MUI,” POTRET PEMIKIRAN 20, no. 1 (June 2016), https://doi.org/10.30984/
pp.v20i1.749.
34
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processing technologies, drugs, and goods, substantial problems requiring legal status
may emerge. These problems may fall into the realm of khilafiyah or differences of
opinion among Islamic jurists.

This possibility is not without reason, because currently, many differences
of opinion regarding the legal status of a problem exist among Islamic jurists and
between the MUI and Islamic groups in the country. Examples are the MUI fatwas for
the slaughtering of animals and cigarettes.

Stunning is one of the most controversial technologies in the halal meat industry.
This method is not known in Islamic tradition and not mentioned in the Qur’an
or Hadith. Slaughter by stunning violates the requirements and principles of halal
slaughter in Islam. This concern is related to the fact that most animals are not alive
when slaughtered, and blood loss is minimal when stunning. According to most
ulamas, death must be ensured in animals by cutting their food and breathing channels
and blood vessels. Therefore, animals must have the mark of life (hayah mustaqirroh)
before being slaughtered39. However, stunning before slaughter is a legal requirement
in European countries.
These provisions are regulated in Council Regulation no. 1099/2009. In Islam, the
controversy over preslaughter stunning reached a global scale. Moreover, agencies
in different countries addressing halal certification failed to reach an agreement
regarding this issue40.

The European Halal Certification Institute, which handles halal certification
in Germany, is tolerant of mechanical slaughter and stunning. However, the Halal
Monitoring Committee in the United Kingdom rejects stunning in all aspects of
production, similar to Russia and Poland41.
In Indonesia, the MUI stated that stunning is generally prohibited but allowed in
the slaughter process under certain conditions42.

Meanwhile, consuming tobacco (smoking) has long been a problem among
Indonesian Muslims. Differences of opinion regarding the legal status of smoking exist
among scholars and fatwa institutions. The two largest Islamic mass organizations in
Indonesia, namely, the Muhammadiyah and Nahdlatul Ulama (NU), issued different
fatwas on smoking. In 2005, the Tarjih and Tajdid Muhammadiayah assemblies issued
a fatwa stating that legal ruling is permissible (mubah). However, this fatwa was
updated in March 2010, stating that smoking is prohibited (haram)43. Moreover, the
NU stated that smoking is mubah or at most, reprehensible (makruh)44.
Meanwhile, the MUI expressed that smoking by children and pregnant women

39
Mahmood Chandia and Jan Mei Soon, “The Variations in Religious and Legal Understandings on Halal
Slaughter,” British Food Journal 120, no. 3 (January 1, 2018): 714–30, https://doi.org/10.1108/BFJ-032017-0129.
40
Anom Sigit Suryawan, Shuji Hisano, and Joost Jongerden, “Negotiating Halal: The Role of Non-Religious Concerns in Shaping Halal Standards in Indonesia,” Journal of Rural Studies, October 15, 2019, 5,
https://doi.org/10.1016/j.jrurstud.2019.09.013.
41
John Lever and Mara Miele, “The Growth of Halal Meat Markets in Europe: An Exploration of the
Supply Side Theory of Religion,” Journal of Rural Studies, Growing Old in Rural Places, 28, no. 4 (October 1,
2012): 350, https://doi.org/10.1016/j.jrurstud.2012.06.004.
42
MUI, “Fatwa Majelis Ulama Indonesia (MUI) Nomor 12 Tahun 2009 Tentang Standard Penyembelihan Halal,” 2009.
43
PP. Muhammadiyah, “Fatwa Majelis Tarjih Dan Tajdid Pimpinan Pusat Muhammadiyah no. 6/SM/
MTT/III/2010 Tentang Hukum Merokok,” March 8, 2010.
44
K. H. Arwani Faishal, “Bahtsul Masail Tentang Hukum Merokok,” NU Online, January 19, 2009, https://
islam.nu.or.id/post/read/15696/bahtsul-masail-tentang-hukum-merokok. Accessed 14 April 2020.
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and in public places is prohibited (haram)45. However, the MUI fatwa was criticized
within the MUI. The MUI Madura, which is a branch of the MUI in East Java, deplored
the fatwa, because tobacco is a priority crop for most Madurese people. Thus, the
prohibition of cigarettes will have an impact on the lives of Madurese citizens. The
MUI Madura also argued that differences of opinion in Islam regarding the status of
cigarettes exist46.

As mentioned above, differences of opinion currently do not cause problems,
because fatwas do not have binding and compelling characteristics. Indonesian
Muslims are free to follow any fatwa they believe. However, after the implementation
of the Halal Product Guarantee Act, the MUI fatwa assumed a “coercive” characteristic.
In the Halal Product Guarantee Act, the MUI is designated as the only institution
with the right to determine the halal status of a product. Problems may arise when
products or goods whose legal status is under debate or in the khilafiyah stage, such
as cigarettes, are certified halal.
In such instances, differences in fatwas or interpretations among Islamic jurists
may be overlooked by the MUI owing to its status as the only institution recognized
by the law that can issue a fatwa on the halalness of a product, thereby reflecting the
authoritarianism of the JPH Law in the interpretation of Islamic law. Thus, this law on
halal product guarantee, which gives absolute authority to the MUI to stipulate halal
fatwas, has the potential to generate authoritarianism.

IV. Unraveling the Discourse on Authoritarianism in the Implementation of the Halal Product Guarantee Act of Indonesia

Regarding the first question, “Does the Halal Product Guarantee Act represent
authoritarianism?” as explained above, the Halal Product Guarantee Act can
theoretically reflect authoritarianism and be misunderstood as an authoritarian
regulation, because it can be seen as prioritizing the interests of Muslims and ignoring
the rights of nonMuslims. This law can also be judged as espousing authoritarian
reasoning, because it supports the idea of a single interpretation of the provisions in
the Islamic Sharia by ruling out other interpretations or understanding outside the
MUI.
However, the assumption or accusation of authoritarianism related to the
violation of nonMuslim rights is incorrect. The alleged authoritarianism of the Halal
Product Guarantee Act relating to the violation of nonMuslim rights is basically a
misunderstanding, because the act does not substantially prohibit the circulation of
nonhalal products or prevent nonMuslims from consuming goods or products that
are not halal.

This understanding was also confirmed by expert witnesses during the judicial
review of Law no. 33 of 2014 concerning halal product guarantee requested by
Paustinus Siburian at the Constitutional Court. According to Sukoso, chair of the Toyib
Halal Study Center, Malang, the mandatory provisions in the Halal Product Guarantee
Act state “halal certification mandatory” rather than “halal mandatory” (2017

MUI, “Keputusan Ijtima’ Ulama Komisi Fatwa Se-Indonesia VI Tahun 2018,” 2018, 100.
Detiknews, “MUI Sumenep: Fatwa Haram Rokok akan Memecah Belah Umat,” detiknews, Agustus
2008,
https://news.detik.com/berita-jawa-timur/d-993504/mui-sumenep-fatwa-haram-rokok-akanmemecah-belah-umat.
45
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Constitutional Court). In other words, products that must be halal certified are those
whose status is unclear (mutasyabihat). Moreover, Article 26 of the Halal Product
Guarantee Act states that products that are clearly haram need not be certified.
Thus, individuals need not fear or be concerned about consuming or using different
products in the market, as products that are guaranteed halal and those that are not
will be labeled accordingly47.

The provision to guarantee halal products is not an attempt by the government to
apply Islamic law to everyone, including nonMuslims. Thus, Sukoso emphasized that
the Halal Product Guarantee Act does not require nonMuslim producers or consumers
to follow Islam or Islamization rules48. In his statement to the media, Sukoso stated the
following:
So, if you want to consume products that do not have halal certification, please
consume products that are not labeled halal. With the certification, it will be clear
whether it contains pork or not. Those who need pork can go ahead and look for
other products, but there is no prohibition on that49.

Therefore, the Halal Product Guarantee Act does not harm, diminish, limit, or
hassle nonMuslims and prevent them from conducting their daily activities or
enjoying hobbies related to consumption and others. Business actors or producers
may produce nonhalal products as long as they are labeled “nonhalal” in accordance
with Article 26 paragraph (2) of Law no. 33 of 2014 on halal product guarantee.
Sanctions or punishments are imposed only on products that violate these
provisions, which means that nonhalal products without nonhalal information or
labels will be subject to sanctions. Sanctions involve administrative penalties ranging
from verbal warnings to administrative fines.50

Furthermore, the enactment of the Halal Product Guarantee Act is constitutionally
a manifestation of the state’s responsibility to protect the rights of Muslims and
guarantee their healthy and protected lives in worship in accordance with the
teachings of their religion, as determined in the 1945 Constitution, specifically,
Article 29. Meanwhile, the consumption of halal products is very important in Islamic
teachings. Therefore, the absence of a law regulating the demand for this need will
cause difficulties for Muslims in fulfilling the mandate of their religious teachings.
Thus, no link exists between the enactment of Law no. 33 of 2014 concerning halal
product guarantee and efforts by the government to apply Islamic law to every
community, including nonMuslim communities.
In addition, the provision on halal certification is not solely a religious matter
but involves economic issues, because halal certification is related to product
competitiveness at the international level. Halal certification is widely implemented
in numerous countries, even in those where Muslims are a minority.

This practice is observed, because the halal industry garnered interest worldwide,

47
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48
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Dasar Negara Republik Indonesia Tahun 1945,” July 12, 2017, 17.
49
Aida Mardatillah, “Aturan Sertifikasi Halal Dipersoalkan, Begini Pandangan Ahli,” hukumonline.com,
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including in nonMuslim countries. Muslim and nonMuslim consumers around
the world are interested in buying halal products, because they indicate the safe
and hygienic process of food production for consumption. Halal certification is
also seen as a marketing tool and competitive advantage to producers, along with
other benefits, such as consumer trust and compliance with Islam and hygiene and
safety requirements. Furthermore, a study by Asnidar Hanim Yusuf found that halal
certification is relevant to the growth of the food industry in Malaysia. Values that
spur the growth of the industry and attract Muslim tourists include belief in the
safety and cleanliness of the process and the foods produced, thereby attracting other
consumers, producing improved market signals, and encouraging wide business
expansion51.

On the macroscale, halal certification can also contribute positively to a country’s
economy. For example, Singapore benefited from the halal certification system, with
an increase in its revenue turnover of 20% to 25%. A similar situation occurred in
Australia, which, despite not being a Muslim country, has six halal certification bodies,
including the Australian Halal Authority. With halal certification, meat exported from
Australia can enter Muslim-populated countries52.
This shows that Muslim countries are a huge market for the halal industry, which
can be utilized to develop national economies. Bergeaud-Blackler mentioned that
halal certification and standards function as “tools of economic development in
Muslim countries”53.

Unfortunately, compared with other Muslim countries, Indonesia is late in
regulating the procedure for guaranteeing halal products. According to a 2018–2019
global economic report, the Sharia economy in Indonesia ranked 10th in the world.
Indonesia, as a country with the largest Muslim population in the world, is a major
consumer of halal products rather than a producer54.

Thus, the assumption that halal certification serves only the interests of Muslims
is not entirely true, because people who use halal products are not limited to Muslims.
In addition, producers and economic actors in the halal industry are not only
Muslims. In fact, most producers and economic actors are nonMuslims, such as food
and medicine manufacturers Indofood, Garuda Food, Siantar Food, Sido Muncul, and
other companies owned by nonMuslim entrepreneurs.

As for the accusations of authoritarianism relating to the existence of a single
authority for halal fatwas, namely, the MUI, we argue that they are reasonable, because
the Halal Product Guarantee Act gives exclusive authority to the MUI to issue a fatwa,
which can be used as a basis for issuing halal certification to a product, as stated in
Article 33 of Law no. 33 of 2014 concerning halal product guarantee. In other words,
the government recognizes and accommodates only fatwas or the results of MUI
ijtihad regarding the legal status of a product’s halalness. Thus, in accordance with
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53
Florence Bergeaud-Blackler, “The Halal Certification Market in Europe and the World : A First Panorama,” in Halal Matters: Islam, Politics and Markets in Global Perspective, ed. Florence Bergeaud-Blackler,
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the provisions in the Halal Product Guarantee Act, other fatwas outside the MUI, such
as those from Islamic mass organizations, are not recognized and cannot be used as
a reference for establishing halal products. Based on the perspective of Abou el-Fadl,
the existence of a single authority in determining this fatwa is considered as a form
of authoritarianism.

However, we agree with the appointment of a sole authority in the determination
of fatwas. In this way, legal provisions relating to the halal and haram status of
products will be clear and certain, and no differences will exist in views leading to
doubts and uncertainty.
This is important to ensure that the Halal Product Guarantee Act, as a form of Islamic
legislation, meets the principles of formal law and Islamic legal principles, specifically,
the principle of legal certainty. The principle of legal certainty (rechtssicherheit) is
one of the three basic values in the law besides the principle of justice (gerechtigkeit)
and the principle of expediency (zweckmassigkeit)55. These principles are known as
not only the basic values of modern law but also the main principles of Islamic law56.

In a rule of law, such as that in Indonesia, every policy implemented by the
government must be based on the law. Likewise, the people protected by a law must
act in accordance with clear rules and are expected to guide and implement the law
without hesitation57. A law, which aims, among others, to bring order to a community,
must be clear and can be used as a definitive guideline by the community. Moreover,
prohibitions in the regulation must be clearly stated. Furthermore, sanctions for
prohibition should also be stated explicitly.
According to Muhammad Alim, in Islamic law, the principle of legal certainty is
demonstrated by Allah SWT. The law originating from Allah, as viewed in Islam as
the highest authority that should be followed by the community, must be conveyed
as clearly as possible to be followed and implemented. As mentioned in Al-Qashash
verse 59 and Al-Israa verse 15, a messenger was sent to clearly convey the verses
(laws) of Allah to the people so that they may know for certain the applicable laws58.

Thus, the existence of a single authority to determine the halal fatwa regulated
in the Halal Product Guarantee Act can be seen as an effort by the government to
cover all possible legal uncertainties. Such uncertainties can cause doubt and are
counterproductive to the principle of legal certainty and the purpose of the law to
bring order, because the problem of determining the halal or haram status of a product
is mostly ijtihadi, which can create opportunities for differences in conclusion or the
determination of legal status. Differences that occur among fatwa institutions can
cause public confusion and legal uncertainty.
In addition, from the perspective of public benefit, the halal or haram status of
a product in the market is an issue with a wide-ranging impact on society. Thus,
the determination of a product’s halal status is no longer a personal ijtihad (ijtihad
infiradi), which refers to an individual’s relationship with God, but a socially patterned
ijtihad (ijtihad ijtima’i), which is related to horizontal aspects and general benefits.
Therefore, government intervention (ulil amri) is necessary to achieve this general

Satjipto Rahardjo, Ilmu Hukum (Bandung: Citra Aditya Bakti, 2012), p. 19.
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benefit. As stated in the fiqh principle, “Tasharruful Imam ala ar-Ra’iyah Manuthun bil
Mashlahah” (the government policy toward its people must be in accordance with the
benefit or welfare of its people)59.

Differences of opinion regarding the legal status of a product and halal
standardization should be resolved by referring to the fiqh principle, stating “hukmul
hakim ilzam wa yarfaul khilaf,” which means that the government’s decision (the
judge) is binding for its citizens and eliminates differences60. Imam al-Qurafi explained
that the principle actually shows that the government’s decision regarding the
issue of ijtihadiyah can eliminate dissent, and those who disagree should follow the
government school and change their fatwas according to government regulations61.

In this context, the MUI can be positioned as a representative of the government
or judge, as it is an institution designated by the government through legislation to
determine the legal status of a product. In addition, the MUI consists of Islamic leaders
from various circles and Islamic mass organizations in Indonesia. Thus, the MUI can
be considered as a fatwa institution representing various Islamic mass organizations
in the country.

Moreover, historically, the MUI is a representation of ulamas throughout Indonesia.
The MUI was established as a follow up to the results of deliberations by ulamas from
various circles, specifically, 26 ulamas representing 26 provinces in Indonesia at the
time; 10 ulamas from Islamic mass organizations at the central level, namely, the NU,
Muhammadiyah, Syarikat Islam, Perti Al Washliyah, Math’laul Anwar, GUPPI, PTDI,
DMI, and Al Ittihadiyyah; 4 scholars from the Islamic Spiritual Service TNI and POLRI;
and 13 scholars who are individual figures62.

However, though the MUI is composed of representatives from various groups and
Islamic organizations, the possibility of differences of opinion exists. For this reason,
the MUI must be open and proactive in bringing together and discussing existing
opinions to reach an agreement, thereby minimizing concerns of authoritarianism
from a fatwa or opinion in Islamic law forced on all parties.

V.	Conclusion

The accusation that the Halal Product Guarantee Act reflects authoritarianism is
grounded and can be seen from two theoretical perspectives.

The threat is caused by the provisions in the Halal Product Guarantee Act requiring
mandatory halal certification for products circulating in the Indonesian market. This
requirement gave rise to the notion that nonMuslims with no interest in the halal
status of products may be forced to consider the interests of Muslims in consuming
halal products. Thus, the Halal Product Guarantee Act is considered as an effort by the
government to force nonMuslims to participate in Islamic teachings.
However, we prove this accusation to be untrue, because in principle, the Halal
Product Guarantee Act does not prohibit the circulation of haram products. Rather,
products that are clearly not halal must be labeled to indicate their nonhalalness.
Thus, the Halal Product Guarantee Act does not diminish, eliminate, or limit the rights

A. Jazuli, Kaidah-Kaidah Fikih (Jakarta: Kencana, 2011), p. 147.
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of nonMuslims to follow the teachings of their religion.

The second perspective involves the meaning of authoritarianism as an attempt
to impose a single interpretation of the provisions in Islamic law. This perspective
relates to the provision on the centralization of halal fatwas in Indonesia, which is
given solely to the MUI. With the Halal Product Guarantee Act, fatwas on the legal
status of a product are binding, because they are supported by the government.
Therefore, ijtihad or fatwas regarding the status of a product from institutions other
than the MUI are not recognized. Meanwhile, the issue of determining the halal or
haram status of a product is mostly ijtihadi, which can create opportunities for dissent.

However, fatwa centralization is necessary to ensure the determination of the law
caused by various fatwas, which in turn is necessary to realize the principle of legal
certainty. In addition, the MUI can be positioned as a judge and ulil amri who can
decide and resolve differences of opinion (ihktilaf), as it is an institution recognized
by the government and represents various Islamic organizations in Indonesia.
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